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JURY INSTRUCTION NO. 1 
 

A copyright owner may recover the profits of a defendant that are 

attributable to the infringement.  You must determine the profits of each defendant 

attributable to the infringement separately.   

 

The fact that you found a defendant liable for copyright infringement does 

not mean that defendant is liable for profits.  You may make an award of a 

defendant’s profits only if you first find that the plaintiffs showed, by a 

preponderance of the evidence, that there was a causal nexus between the 

infringement and that defendant’s gross revenue.   

 

If you find that the plaintiffs have shown, by a preponderance of the 

evidence, that there is a causal nexus between the use of the “Joyful Noise” 

musical composition in ostinato #2 in “Dark Horse” and a defendant’s gross 

revenue, you must then determine the portion of that defendant’s net profits 

attributable to the infringement.  

 

First, a defendant’s net profits (also known as net receipts) are determined 

by subtracting all expenses incurred by that defendant from that defendant’s gross 

revenue.  A defendant’s gross revenue is all of the defendant’s receipts from the 

use of the “Joyful Noise” musical composition in ostinato #2 in “Dark Horse.”  

The plaintiffs have the burden of proving each defendant’s gross revenue by a 

preponderance of the evidence.  

 

Expenses includes all operating costs, overhead costs, and production costs 

incurred in producing a defendant’s gross revenue.  Expenses also include, but are 
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not necessarily limited to, fees that the defendant paid on the revenue.  The 

defendants have the burden of proving their respective expenses by a 

preponderance of the evidence.  

 

Second, after determining each defendant’s net profit, you then must 

determine whether any portion or percentage of the profits is attributable to factors 

other than the use of the “Joyful Noise” musical composition in ostinato #2 in 

“Dark Horse.”  These factors include, but are not limited to, the talent, drawing 

power, and popularity of the defendants, and non-infringing musical elements of 

“Dark Horse,” such as the lyrics and music other than ostinato #2.  You must 

deduct the portion of the profits that you find is attributable to other factors from 

each defendant’s net profits.  

 

The defendants have the burden of proving what portion of their profits, if 

any, is attributable to factors other than the use of the “Joyful Noise” musical 

composition in ostinato #2 in “Dark Horse.”  In doing so, the defendants do not 

need to prove to a mathematical certainty the profits that are attributable to other 

factors—they only need to provide a reasonable division. 
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